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§§ The news of the US Department of Justice's claims for the civil forfeiture
INTRODUCTION of assets from a company associated with the Ukrainian oligarch lhor
Kolomoisky in the amount of $70 million, which were illegally withdrawn
from the Ukrainian PrivatBank, spread around the world’s most influential
media’. Although his activities have been investigated both in Ukraine and
abroad, no country has yet issued convictions. So, on what basis does the US
demand the confiscation of his property? US law? provides an opportunity
to file a claim for the confiscation of any assets related to a crime without waiting for a court
conviction.

Almost a year ago, the Ukrainian parliament passed a new law® reflecting the idea of civil
forfeiture without a court conviction. At the same time, most of the controversy concerned the
possible violation of human rights, in particular the unjustified restriction of property rights.

In this regard, this study is intended to answer an analytical question: what is the Ukrainian
model of civil forfeiture of unjustified assets and does it provide protection of property rights
through the prism of international standards and the best practices?

The methodological basis of the research is the analysis of legislative acts (Ukrainian, foreign
and international): case studies when analyzing decisions of national courts, key decisions of
the ECHR and national constitutional courts in terms of civil forfeiture of assets without a
conviction by the court; analysis of approaches in the legal literature as well as positions, views,
proposals for developing the foundations of civil forfeiture. The method of interviews to obtain
opinions and positions of representatives of law enforcement and other state bodies regarding
the practice of application and effectiveness of the institution of civil forfeiture of unjustified
assets has also been used in the research.

THIS POLICY PAPER IS BASED ON A BROAD STUDY AND LARGELY REFLECTS ITS SECOND
PART ON THE UKRAINIAN MODEL OF CIVIL FORFEITURE. THE FULL VERSION OF THE
STUDY, WHICH IS AVAILABLE BY THE LINK, CONTAINS A MORE DETAILED ANALYSIS,
IN PARTICULAR, OF INTERNATIONAL REGULATIONS, FOREIGN MODELS OF CIVIL
FORFEITURE IN THE US, THE UK, COLOMBIA, THE EU

1 https://wwwwashingtonpost.com/national-security/justice-department-accuses-ukrainian-oligarch-of-stealing-billions-from-bank-he-once-owned-and-laundering-
it-in-the-us/2020/08/06/b88924b8-d7f4-11ea-aff6-220dd3a14741 story.html

https://www.dailymail.co.uk/news/article-8601965/Ukrainian-oligarch-ties-Trumps-impeachment-accused-Justice-Department-laundering.html

2 18 US Code § 981. Civil forfeiture - URL: https://www.law.cornell.edu/uscode/text/18/981

3 Draft Law on Amendments to Certain Legislative Acts of Ukraine Concerning the Confiscation of Illegal Assets of Persons Authorized to Perform the Functions of the
State or Local Self-Government, and Punishment for the Acquisition of Such Assets. URL: https://zakon.rada.gov.ua/laws/show/263-1X.
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CIVIL FORFEITURE

OF UNJUSTIFIED
ASSETS WITHOUT A
COURT CONVICTION:
WORLD PRACTICE AND
PROPERTY RIGHTS

1.1 BRIEFLY ABOUT THE PREREQUI-
SITES FORTHE INTRODUCTION OF
CIVIL CONFISCATION WITHOUT A
COURT CONVICTION

Civil forfeiture without a court convictionis an
effective tool in the hands of law enforcement
officers, which in world practice is considered
an effective tool, including the fight against
corruption®, °. Various countries use it to
simplify the process of returning illegally
acquired property, not limited to lengthy and
complex procedures within the framework of
the criminal process. At the same time, the list
of crimes, as a result of which such assets were
obtained, and which can be confiscated in a
simplified civil procedure, varies from country
to country: from a very wide range (from theft
to transnational money laundering - like in
the USA), to very narrow (conditional linking
only to illegal enrichment (as in Ukraine).

However, the reasons for the effectiveness
of civil forfeiture without a conviction are
common to all:

a) the standard of proof is established
at the level of “preponderance of
evidence”, instead of the criminal one
- “beyond reasonable doubt”, which
provides that “any doubt shall be
interpreted in favor of the accused”;

b) a dynamic burden of proving guilt has
been established - the defense side
is deprived of the right not to testify
against themselves or their relatives
and friends, because the refutation

4 Analysis of non-conviction based confiscation measures in the European
Union // EUROPEAN COMMISSION. - 2019. - URL: https://ec.europa.eu/
transparency/regdoc/rep/10102/2019/EN/SWD-2019-1050-F1-EN-MAIN-
PART-1.PDF.

5 Only 1.1% of criminal assets were confiscated in the European Union,
according to Europol (See Europol, Does Crime still pay? Criminal Asset
Recovery in the EU, Survey of Statistical information 2010- 2014, 2016, p. 4
- URL: https://www.europol.europa.eu/publications-documents/does-crime-
still-pay)

of the unfoundedness of assets is
imposed on the defendant;

) the ability to confiscate property, even
if:

it is impossible to open criminal
proceedings for  procedural or
technical reasons;

criminal proceedings are closed;

criminal proceedings are open, but the
evidence confirming that the income
were obtained illegally is not enough
for a criminal standard of proof
“beyond reasonable doubt”;

thenational legislationcomplicatesthe
procedure of investigation in relation
to certain categories of persons, such
as members of parliament, judges, etc;

the suspect is endowed with great
power and has the ability to pressure
witnesses, destroy evidence of a crime,
etc.

Usually, the process of civil confiscation
outside criminal proceedings can be
conditionally divided into 4 stages: 1)
gathering of evidence; 2) seizure of assets;
3) the trial phase, when the gathering of
evidence is completed and directed to trial, at
which the court determines whether sufficient
convincing evidence has been provided and
whether the rule of law was respected at the
first stage; 4) confiscation of property®.

The Ukrainian model of civil forfeiture, as
noted, is associated exclusively with the
institution of illicit enrichment and, in fact,
is a “procedural-facilitated” version. Thus, the
adoption of the law on the civil forfeiture of
unjustified assets in Ukraine at the end of
2019 was due to the need to bring to justice
the persons whose proceedings were closed
as a result of the recognition of the provisions
of the criminal law regulating the crime of
illegal enrichment unconstitutional’ and the

6 6 Asset Recovery Fundamentals, INT'L CTR. FOR ASSET RECOVERY
URL: https://cso.assetrecovery.org/guide/background. Mat Tromme Waging
war against corruption in developing countries: how asset recovery can be
compliant with the rule of law (2019) DUKE JOURNAL OF COMPARATIVE &
INTERNATIONAL LAW - Art. 176

7 Decision of the Constitutional Court of Ukraine: in the case on the
constitutional application of 59 people’s deputies of Ukraine regarding the
compliance with the Constitution of Ukraine (constitutionality) of Article
368-2 of the Criminal Code of Ukraine dated February 26,2019 No. 1-r / 2019
// Decision of the Constitutional Court of Ukraine. - 2019.
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impossibility to do so due to the principle of
irreversibility of the law in time. And there
were 65 such industries, 27 of which had to
be closed completely, and 38 - partially. The
amount of assets, the legality of which was
being investigated, reached half a billion
hryvnias®.

Such a move is neither extreme, nor
unexpected. Indeed, firstly, civil forfeiture in
world practice is considered an effective tool
in the fight against corruption?, . Secondly,
as the Colombian Constitutional Court rightly
noted, the concept of illicit enrichment is
much broader than the concept of a criminal
offense - it does not fit within the framework
of criminal law and goes into the sphere of
property law; and its purpose is not only to
impose punishment on the offender, but to
deprive the offender of ownership of assets
obtained as a result of illegal actions™.

8 National Anti-Corruption Bureau: after the decision of the Constitutional
Court, all cases of illegal enrichment are closed - 2019 - https://nabu.gov.
ua/novyny/pislya-rishennya-konstytuciynogo-sudu-usi-spravy-shchodo-
nezakonnogo-zbagachennya-zakryto

9 Analysis of non-conviction based confiscation measures in the European
Union // EUROPEAN COMMISSION. - 2019. - URL: https://ec.europa.eu/
transparency/regdoc/rep/10102/2019/EN/SWD-2019-1050-F1-EN-MAIN-
PART-1.PDF.

10 10 Only 1.1% of criminal assets were confiscated in the European Union,
according to Europol (See Europol, Does Crime still pay? Criminal Asset
Recovery in the EU, Survey of Statistical information 2010- 2014, 2016, p.
4 — URL: https://www.europol.europa.eu/publications-documents/does-
crime-still-pay)

n 11 Constitutional Court, Sentence C-374-97, Judge Dr. José Gregorio
Hernandez Galindo for Theodore S. Greenberg Linda M. Samuel Wingate
Grant Larissa Gray. Stolen asset recovery: a good practices guide for non-
conviction based asset forfeiture / Theodore S. Greenberg Linda M. Samuel
Wingate Grant Larissa Gray // The International Bank for Reconstruction and
Development / The World Bank. - 2009. - URL: https://starworldbank.org/
sites/star/files/Non%20Conviction%20Based%20Asset%20Forfeiture.pdf)

1.2. INTERNATIONAL REGULATION
AND KEY ELEMENTS OF FOREIGN
MODELS (US, UK, COLUMBIA, EV)

Unjustified/corrupt assets are often located
in other jurisdictions and the ability to obtain
international assistance is an extremely
important element of their confiscation.
At the same time, in response to previous
attempts by Ukraine to impose civil forfeiture,
the US Department of Justice has officially
warned that Ukraine will not be able to seize
foreign property if legislative provisions do
not comply with world practice of special
confiscation and international principles of
democracy and human rights™.

Quite often, the success of the civil forfeiture
mechanism is kinked to the experience of
Western democracies such as the United
States and Great Britain®.

Indeed, historically, the concept of asset
confiscation outside of criminal proceedings
originated in the countries of the Anglo-Saxon
legal system and is based on the idea that if a
“thing” breaks the law, the state has the right
to confiscate it. In the United States, civil
forfeiture/non-conviction based forfeiture
laws apply to two categories of property:
proceeds of crime and instrumentalities.
That is, the proof of the connection between
property and criminal activity is a mandatory
component. For example, the already
mentioned civil lawsuits for the confiscation
of two commercial real estate objects acquired
with funds withdrawn from Privatbank are
based on the links with the money laundering
crimes under investigation. At the same
time, unlike in Ukraine, the civil forfeiture of
unfounded assets as a purely anti-corruption
mechanism directed against unscrupulous
American officials is not established in the
USA.

The UK, thanks to relatively recent changes
in the legislation in 2018, introduced a special
institution of civil confiscation without a

12 12 The text of the findings of the US Department of Justice on the draft law
on “confiscation of Yanukovych's property» - 2015. URL: https://wz lviv.ua/
article/141398-tekst-visnovku-min-yustu-ssha-shchodo-zakonoproektu-pro-
konfiskatsiyu-majna-yanukovicha

13 Measiab M. Teoi Manbaisn? Jokaxu. Lo Take umsineHa koHickauis, i un
3anpauoe BoHa B YkpaiHi / M. Meagiab // HB bisnec - URL: https://nv.ua/ukr/
biz/experts/shcho-take-civilna-konfiskaciya-iniciativi-komandi-zelenskogo-
novini-ukrajini-50045438.html

14 Properties Complaints // Department of Justice Office of Public Affairs.
-2020. - URL: https://www justice.gov/opa/pr/justice-department-seeks-
forfeiture-two-commercial-properties-purchased-funds-misappropriated.
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court conviction - unexplained wealth order
(UWOQ), - which differs from the American
one and is intended to oblige a person to
explain the origin of their property. First, the
civil procedure is initiated in personam -
against the person who owns the asset, and
not 72 rem - against the asset. Secondly, state
authorities should not prove the connection
of property with a predicative offense. Third,
the court decides on the basis of the principle
of “evidence preference” that the assets were
obtained from unknown sources, without
specifying which crime/other illegal action
was the source of the proceeds. Fourth, it is
the UWO that transfers the burden of proof
from the state to the owner of the property,
who must prove that the asset’s origin is legal™.

Criminal Asset Forfeiture

+ Burden: govt.
+ Standard: Beyond reasonable doubt
# Requires criminal conviction

Civil Asset Forfeiture

+ Burden: govt.(typically)
# Standard: Preponderance of evidence
¢ Does not require criminal conviction

Unexplained Wealth Forfeiture

+ Burden: property owner
+ Standard: Preponderance of evidence
# Does not require criminal conviction

Source: Comparative Evaluation of
Unexplained Wealth Orders Booz Allen
Hamilton, 2012

15 Comparative Evaluation of Unexplained Wealth Orders Booz Allen Hamilton,
2012 - Art. 11 URL: https://www.ncjrs.gov/pdffilesT/nij/grants/237163.pdf
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Despite the pessimistic forecasts, now this
institution is actively working'. With regard
to possible infringement of property rights,
the British court has already ruled” that
the intervention takes place only in case of
loss of the value of the asset. And since the
requirement to simply explain the legality of
its origin does not in any way affect its value,
there is no violation of Article 1 of Protocol 1
(right to property) (see paragraphs 98-100 of
the National Crime Agency v Zamira Haji-
Yeva decision).

It is important to understand the effectiveness
of the application of this mechanism not only
in developed countries, but also in developing
countries®. Colombia ranks 96th in the
Corruption Perceptions Index, Ukraine is
126th,and the United Kingdom and the United
States are 23rd and 12th respectively.”The
civil confiscation model of unfounded assets
in Colombia, like the UK, pursues the same
goals as Ukrainian law. At the same time,
Colombia will better illustrate the difficulties
that Ukraine can face in implementing similar
legislation.

Wealth Unexplained: High Court Uphold the Historic First “Unexplained
Wealth Order» as NCA Indicate there are Many More with some Explaining
to do // Fulcrum Chambers. - 2018. - URL: https://fulcrumchambers.com/
unexplained-wealth-order/.
17 Thomas & Ors v Bridgend County Borough Council [2011] EWCA Civ 862 (26
July 2011)
URL: http://www.bailii.org/ew/cases/EWCA/Civ/2011/862.html
18  Top 20 developing countries according to Bloomberg // Bloomberg. - 2020
- URL: https://mind.ua/news/20191104-bloomberg-opublikuvav-rejting-top-
20-krayin-shcho-rozvivayutsya
19 Corruption Perception Index-2019 // Transparency International. - 2020. -
URL: http://cpi.ti-ukraine.org/#/.

Colombian civil forfeiture model exists
alongside the legally criminalized illicit
enrichment. While the most comprehensive
and detailed of its kind in Latin America?, the
law did not work well in practice,as the process
became lengthy and complicated due to many
appeals of both evidence and decisions?.
Insufficient staffing in the prosecutor’s office,
corruption in local investigative bodies and
unwillingness to cooperate with prosecutors,
unclear data in registers (especially land
registers), imperfect asset management? and
even destruction of documents - all this
prevented the effective implementation of
the law?®.

In terms of respecting property rights, the
Colombian Constitutional Court determined
that in matters of conflict of private and
public interest, the latter should be preferred,
because the legal system protects the rightful
owner, and the purpose of the law is to hold
down the results of illegal activities?.

The practice of Furopean countries also
provides for many different approaches to civil
confiscation, with most countries enshrining
the American model in their legislation.

General European standards that rely upon
states to protect property owners'rights during
civil forfeiture without conviction are best
reflected in the practice of the European
Court of Human Rights.

20 U.S. Department of State in the report of 2008 URL: http://www.
estandardsforum.org/colombia/standards/anti-money-laundering-combating-
terrorist-financing-standard

21 Infact, the lawsuits drag on for years. For example, the property of Pablo
Escobar, who was shot in 1993, was only sold at auction in 2008.

22 Comparative Evaluation of Unexplained Wealth Orders Booz, Allen, Hamilton,
2012 - c1. 14 URL: https://www.ncjrs.gov/pdffiles1/nij/grants/237163.pdf

23 Francisco E. Thoumi & Amrcela Anzola: Extra-legal Economy, Dirty Money,
Illegal capital inflows and outflows and money laundering in Colombia 3a How
Effective Are Unexplained Wealth Orders? // TQ Legal. - 2019. - URL: https://
tglegal.co.uk/blog/how-effective-are-unexplained-wealth-orders/.

24 Constitutional Court, Sentence C-374-97, Judge Dr. José Gregorio Hernandez
Galindo for Theodore S. Greenberg Linda M. Samuel Wingate Grant Larissa
Gray. Stolen asset recovery: a good practices guide for non-conviction based
asset forfeiture / Theodore S. Greenberg Linda M. Samuel Wingate Grant
Larissa Gray // The International Bank for Reconstruction and Development
/ The World Bank. - 2009. - URL: https://starworldbank.org/sites/star/files/
Non%20Conviction%20Based%20Asset%20Forfeiture.pdf
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When considering complaints in the
application of confiscation, the European
Court of Human Rights formulated an
approach according to which the compliance
of national law with Article 1 of Protocol No.
1 to the European Convention on Human
Rights is determined, which essentially guar-
antees the right of individuals to peaceful
possession of their property and the right
of the state to exercise control over the use
of property in accordance with the general
interest=.

The ECHR’s approach is to provide answers to
the following questions: 1) Is the confiscation
legal, that is, is it provided for by the national
law? 2) Is there a legitimate aim being
pursued? 3) Are the measures applied (in our
case — confiscation) proportional to achieve
this goal?

With the answers to the first 2 questions,
difficulties almost never arise. So, frstly, if
confiscation is provided for in the law clearly
and comprehensively, it is considered legal.
Secondly, if the confiscation was applied
regardless of the existence of a criminal
charge and is rather the result of a separate
“civil” judicial proceeding, the purpose of
which is to return property acquired illegally,
such a measure qualifies as state control over
the use of property in the sense of the second
paragraph of Article 1 of Protocol No. 1 to the
Convention®. After all, confiscation in the
case of combating corruption is carried out
in accordance with the general interest, so
that the use of property is not a benefit for its
illegal owners and does not harm the society.

Regarding the third question (in terms of
proportionality) the situation is somewhat
more complicated, since the court requires
that a “fair balance” be sought between the
general needs of society and the requirements
for the protection of fundamental human
rights. Although, in general, there are not
many cases where the Court has found
the interference with property rights
disproportionate,accordingto the researchers,
this is due to the lack of clear criteria for the

25 Protocol to the Convention for the Protection of Human Rights and
Fundamental Freedoms of 20.03.1952 N 475/97-BP // Council of Europe. -
1997.

26 See Case of Gogitidze and Others v. Georgia (43) paragraph 94 (also desision
in Air Canada v. The United Kingdom, the decisions of 5 May 1995, § 34,
Riela and Others v. Italy No. 52439/99, decision of 4 September 2001; Veits
v. Estonia No 12951/11, paragraph 70, decision of 15 January 2015, and Sun v.
Russia No 31004/02, paragraph 25 of the decision of 5 February 2009).

disproportionateness of such interference and
the procedural nature of the requirements that
the Court puts forward to domestic law?”. Most
often, the Court approves a confiscation if it?:

a) is part of comprehensive national strategies
to combat serious crimes, b) defendants
in such cases should be provided with a
reasonable opportunity to prove their own
arguments in national courts, both in writing
and orally,c) hearings are held in a competitive
manner, d) evidence together with supporting
documents are dealt with properly.

Perhaps the greatest criticism is caused by
the possibility of confiscation of property
from persons who are not actually involved
in the commission of any crimes that led to
the acquisition of the disputed assets, are not
officials who may be suspected of corruption,
and are not members of their families. At the
same time, the purpose of civil forfeiture is not
to punish persons, but to confiscate property
obtained by illegal means.

The guidelines for the application of Article
1 of Protocol 1 of the ECHR (protection of
property rights) state that the ECHR provides
the authorities with the opportunity to apply
confiscation measures, including from any
persons who were believed to have owned
and disposed of illegally obtained property on
behalf of suspected offenders, or any others
without bona fide acquirer status (Raimondo v.
Italy; Arcuri and Others v. Italy; Morabito and
Others v. Italy; Butler v. the United Kingdom;
Webb v. the United Kingdom; Saccoccia v.
Austria; Silickiene v. Lithuania)®.

27  See Simonato, M. ERA Forum (3) https://doi.org/10.1007/s12027-017-0485-0
Mc Bride, J.: Proportionality and the European convention on human rights.
In: Ellis, E. (ed.) The Principle of Proportionality in the Laws of Europe, p. 23.
Hart Publishing, Oxford (1999).

Harbo, T.: The Function of Proportionality Analysis in European Law. Brill
Nijhoff, Leiden (2015) Boucht, J.: The Limits of Asset Confiscation. On the
Legitimacy of Extended Appropriation of Criminal Proceeds. Hart Publishing,
Oxford (2017) Marletta, A.:. Il principio di proporzionalita della disciplina. del
mandato d'arresto europeo (Cedam, forthcoming)

28  See Gogitidze and Others v. Georgia // European Court of Human Rights. -
2015 - URL: https://courses.ed-era.com/assets/courseware/9e466733eab%ae
b296f9e4ce7973e27c/asset-v1:EdEra+HR201+hr201+type@asset+block/1P1-
Gogitidze.pdf. and the decision in Veits v. Estonia no. 12951/11 (paragraphs 72
and 7), decision Jokela v. Finland no.28856/95 (n. 45)

29  Guide on Article 1 of Protocol No. 1: Protection of property. // Council of
Europe/European Court of Human Rights. - 2019. - p. 77: (Raimondo v. Italy, §
30; Arcuri and Others v. Italy (dec.); Morabito and Others v. Italy (dec.); Butler
v.the United Kingdom (dec.); Webb v. the United Kingdom (dec.); Saccoccia v.
Austria, § 88; Silickiene v. Lithuania, § 65, where a confiscation measure was
imposed on the widow of a corrupt public official)
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Similar requirements are enshrined in the
legislation of the countries of Eastern
Europe and Central Asia OECD?®*°, %' A similar
approach is used by US judges, which they
call “retroactive law” (used in United States
v. Lazarenko®) and which stipulates that
the state is deemed as the real owner of
the confiscated property at the time of the
illegal actions. Therefore, if the property
was transferred to the ownership of another
person, it is still subject to confiscation, unless
the new owner provides evidence that the
property was acquired by him as a result of a
good faith transaction on a reimbursable basis
and does not prove that he did not know that
the property is subject to confiscation.

Thus, in accordance with international

standards, third parties from whom property
may be confiscated include: 1) mominal
owners - any third parties, and not only
family members or close persons who owned
and disposed of illegally obtained property
on behalf of the suspects; 2) unscrupulous
acquisttors.

30 Azerbaijan, Armenia, Bosnia and Herzegovina, Georgia, Kazakhstan,
Kyrgyzstan, Latvia, Lith Moldova, Ro a, Serbia, Slovenia,
Ukraine, Croatia, Montenegro and Estonia

31 KoHduckaums opyamii, CPeACcTs COBEPLIEHMS 1 AOXOA0B OT KOPPYMLUMOHHbIX
npectynnexui 8 BoctouHown Espone v LienTpansHon Asum (42) - cT. 42
// OECD - 2018. - URL: https://www.oecd.org/corruption/acn/OECD-
Confiscation-of-Proceeds-of-Corruption-Crimes-RUS.pdf

32  Theodore S. Greenberg Linda M. Samuel Wingate Grant Larissa Gray. Stolen
asset recovery: a good practices guide for non-conviction based asset
forfeiture / Theodore S. Greenberg Linda M. Samuel Wingate Grant Larissa
Gray // The International Bank for Reconstruction and Development / The
World Bank. - 2009. - URL: https://starworldbank.org/sites/star/files/Non%20
Conviction%20Based%20Asset%20Forfeiture.pdf

THUS, AS A GENERAL RULE, CIVIL
FORFEITURE OF ASSETS OUTSIDE CRIMINA
PROCEEDINGS IS NOT RECOGNIZED BY
THE ECHR AS A VIOLATION OF PROPERTY
RIGHTS, IF THE STATE ADHERES TO THE
PRINCIPLES OF LEGALITY, LEGITIMACY
ND PROPORTIONALITY AND IN PRACTICE
ENSURES THE PROCEDURAL RIGHTS* OF

33 They should include such procedural guarantees as the right to legal
assistance from a lawyer, to report on measures to freeze and seize
property, to challenge such measures in court, on an equal basis with the
oppostte party to the process, procedural methods of protection, personal
presence during the confiscation process, to present their position in such
a process by putting forward are and e, to sub.
court decision on confiscation (substantiation must be given for all signif-
icant arguments of a party), to appeal against a decision on confiscation,
to compensate for damage if in a confiscation process human rights were
violated (See Kongucxayus opyoutl, cpedeme cosepuienus u 00xodos om
Kopp OHHbBLX PEC nenuti ¢ Bocrnounoii Espone u [Jenmpansrotl
Asuu. /) OECD. — 2018. — P. 85-88 — URL: https.//www.oecd.org/cor-
ruption/acn/OECD-Confiscation-of-Proceeds-of-Corruption-Crimes-RUS.
rdf)

ate a
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2.CIVILFORFEITURE OF UNJUSTIFIED ASSETS: A
COMPREHENSIVE ANALYSIS OF THE UKRAINIAN
MODEL

2.1 PREVIOUS ATTEMPTS TO INTRODUCE CIVIL FORFEITURE OF UNFOUND-
ED ASSETS IN UKRAINE

There have been attempts to introduce a prototype of civil forfeiture in Ukraine without a court
conviction on more than one occasion, starting in 2015. A number of bills were initiated by
both the government and individual members of the Parliament, which proposed to confiscate
the property of officials without a preliminary court verdict. In some cases, the confiscation
had to take place immediately at the initiative of the prosecutor’s office with the possibility of
further appeal by the owners, but in other cases there is a risk for bona fide acquirers. But all
the initiatives met with stiff resistance from the public® 3% the Parliament3¢,¥ and international
partners3® The reason is that the proposed legislation did not comply with the world practice
of special confiscation and international principles of democracy and respect for human rights,
in particular, the lack of protection of the procedural rights of asset owners®.

2.2 GENERAL CHARACTERISTICS AND ANALYSIS OF THE CURRENT EDITION
OF THE PROVISIONS ON CIVIL FORFEITURE OF UNJUSTIFIED ASSETS

At the end of 2019, a new version of the law was adopted, introducing a completely new
institution for the Ukrainian legislation of civil forfeiture of unfounded assets without a court
conviction.

The purpose of the Ukrainian model is to return illegally obtained assets and deprive a person
of the right to public service or positions in local government.

Civil forfeiture of unjustified assets is as follows:

In accordance with Chapter 12

of the Civil Procedure Code of Comment
Ukraine (CPC):

= civil action without prior opening of criminal proceedings :

: civil action, provided that the criminal proceedings under :
A claim for findingassets as thearticle onillegal enrichment in relation to this authorized
“unjustified is filed person were closed (solely due to insufficient evidence; :
3 decriminalization of the crime, death of the person; failure to :
provide consent by the state that extradited the person; the :
period of pre-trial investigation after reporting a suspicion). :

34 LWabyHin B."3akon LokiHa» abo Sk reHnpokypop XOTiB 3anposaanTh “0cobnmeuii pexuM koHdickauii» MaiHa y 5 nonniuHukis SHykoswua / Vitaliy Shabunin //
VYipaiHceka npasaa. - 2015. - URL: https://blogs.pravda.com.ua/authors/shabunin/56161dcbc281a/page_2/.

35 He moxHa: 3akoHonpoekT npo koHdickauito akTvis SHykosurua Ne4057 cynepeunTs eBponeicbkuM CTaHAapTaM i NopyLye NpaBo BAacHOCTI // PeaHiMaLliiHnii nakeT
pedopm. - 2016. - URL: https://rpr.org.ua/news/uhvalyuvaty-ne-mozhna-zakonoproekt-pro-konfiskatsiyu-aktyviv-yanukovycha-4057-superechyt-jevropejskym-
standartam-i-porushuje-pravo -vlasnosti /

36 Draft Law on a special regime for special confiscation of property - 3025. URL: http://w1.cl.rada.gov.ua/pls/zweb2/webproc4 1?pf3511=56358.(See Decision of
Committees and CSED)

37 Draft Law on Amendments to the Criminal Procedure Code of Ukraine regarding the peculiarities of circulation of monetary funds, currency values, government bonds
of Ukraine, treasury obligations of Ukraine, precious metals to the state income - 4057. - URL: http://wl.cl.rada.gov.ua/pls/zweb2/webproc4 1?pf3511=58150.(See
Decision of Committees and CSED)

38 38 The text of the findings of the US Department of Justice on the draft law on “confiscation of Yanukovych's property» - 2015. - URL: https://wz.lviv.ua/
article/141398-tekst-visnovku-min-yustu-ssha-shchodo-zakonoproektu-pro-konfiskatsiyu-majna-yanukovicha

39 In particular, it was about such guarantees as 1) informing the property owner about the initiation of such an action, 2) rationing the quality and nature of
evidence that can be taken into account by the court, 3) the ability to present evidence in support of the property owners’ appeal of evidence from the author-
ities, 4) establishing rules as to when the court must be convinced by evidence from the authorities when deciding on the arrest or confiscation of property, 5)
providing an opportunity to appeal against any court decisions. (See previous point)
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In accordance with Chapter 12

of the Civil Procedure Code of

Comment

Ukraine (CPC):

§t0 a person who, being a
: person authorized to perform
i the functions of the state or
local government,

= all specified in clause 1, part 1 of Article 3 of the Law of :
Ukraine “On Prevention of Corruption” (from the President
and members of the Parliament to the staff of patronage :
service) :

= including after he or she ceased to be such a person

acquired ownership of assets,

= cash (including cash, funds held in bank accounts or:
deposited with banks or other financial institutions), other :
property, property rights, intangible assets, including§
cryptocurrency, the amount of reduction in financial :
obligations, as well as work or services provided to a person :
authorized to perform the functions of the state or localg
government (clause 1 of part 8 of article 290 of the CPC)

= acquired after 11/28/2019

= the value of which exceeds the legal income of this person :
in the amount of UAH 1,003,500 (2007 UAH * 500) (the :
amount is unchanged, because the law binds it to the date of
entry into force) and does not exceed UAH 6,831,500 (6500 :
NTMI #1051, for 2020) (the amount changes every year). 3

tand/or  another individual
:or legal entity who acquired
: ownership of such assets

= any third parties, not limited to close people or Fami[y%
members (i. e. nominee owners) :

ion behalf of a person
authorized to perform
i functions of the state or local
: government,

= in what form such an order should be provided is not%
defined in the Law :

tor if a person authorized to
perform the functions of the
: state or local government can,
s directly or indirectly, perform
‘actions in relation to such
assets that are identical in
: the meaning to exercising the
: right to dispose of them.”
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Civil forfeiture of unjustified assets through the prism of property rights protection

A)  Subject of proving

What must be proven by law enforcement
to file a claim?

The authority “to take measures to identify
unjustified assets and collect evidence of
their unjustifiedness” is vested in NABU,
SAP and, in limited cases, the State Bureau of
Investigation and the GPU.

The law imposes on law enforcement officers
the obligation to provide factual data on
(Article 81 of the Code of Civil Procedure):

1. the relationship between assets and
the authorized person: both direct (the
authorized person de jure acquired
the property in his/her ownership) and
indirect (the authorized person de facto
acquired the property in ownership, but
de jure the ownership right belongs to
third parties)

2. unjustifiedness of such assets.

The unjustifiedness of assets is determined
by the difference between the value of the
assets and all legal income and savings. If the
difference between them is more than UAH 1
million, the assets are considered unjustified
and subject to confiscation. (more in the next
section)

What must be proved by the court in order
to find the assets to be unjustified?

This category of cases, as a general rule, falls
within the jurisdiction of the Supreme Anti-
Corruption Court.

Unlike the requirements presented at the
initial stage - filing a claim, the court deems
assets as unjustified if “the court, on the basis
of the evidence presented, has not established
that the assets or funds necessary to acquire
the assets for which a claim was filed to
declare them unjustified were acquired at the
expense of legal income” (Art. 291 CPC).

Thus, on the one hand, it imposes on the
defendant the obligation to refute more than
has been proven by the plaintiff. On the other
hand, this indicates that the legislator imposed
on the defendant the obligation to explain the
sources of his/herincome,received also before
the entry into force of the law, through which
the disputed assets were acquired, while not

providing the opportunity to confiscate such
assets, even if they are not provided evidence
of the legality of their acquisition. Therefore,
without risking to violate the principle of the
irreversibility of the law in time, such a norm
does not allow deeming assets received before
the entry into force of the law as unjustified,
at the same time creating a safeguard for
their use as legalization of the acquisition of
unjustified assets already during the law.

Thus, control over the legality of the
acquisition of property by authorized persons
who took office and/or received property
before the entry into force of the Law
(November 28, 2019) may become especially
problematic. For example, there is already a
practice of a member of Parliament declaring
millions of hryvnias received as gifts from
parents®®, which were received before the
entry into force of the relevant law in 2018. In
this context, the Law does not define the time
frame for such “partially reverse” operation of
the law in time.

In this regard, the practice of the courts’
application of this provision and the limits of
retroactivity of the law are very important.

The experience of other countries shows that
avoiding the retrospective effect of the law is
not acommon practice, because this way there
is a significant reduction in the range of assets
that can be punished. Moreover, the effect
of the introduction of such norms is delayed
for years. For example, the UK, introducing
the relevant legislation, clearly provided that
the law applies to all property, regardless of
whether such property was acquired before
the entry into force of this law or after that.

40 Declaration of the person authorized to perform the functions of the state or
local government (covers the previous year) 2019 - URL: https://declarations.
com.ua/declaration/nacp_7c081a60-77bd-4b62-8d95-1269b96b13a7.
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B) “Unjustifiedness of assets” and
“connection with an official” as
key elements of confiscation

Unjustifiedness of assets as 1 of the 2 key el-
ements of confiscation

The unjustifiedness of assets is determined
by the difference between the value of the
assets and all legal income and savings:

AMOUNT OF SAVINGS
authorized person
and family mem-
bers

AMOUNT OF
LEGAL INCOME
authorized person
and family members

>1 MLN UAH
IT IS CONSIDERED
AN UNFOUNDED

ASSET

Analysis of the provisions of the Ukrainian
Law indicates that the legislator has
established a fairly loyal approach
to the procedure for calculating the
unjustifiedness of assets, because:

» costs are not included in this
Jormula. That is, neither the costs
of maintaining the property, nor the
costs associated with the life of the
authorized person and his/her family,
in particular, which will be carried
out in cash, should not be taken into
account to reduce income

» the formula includes current
savings both in non-cash and
in cash (clause 8, part 1, article 46
of the Law of Ukraine “On Preventing
Corruption”). Taking into account that
the amount of available cash is not
subject to verification, non-existent
declared cash savings before taking
office may become a “legal cushion”
for legalizing illegally obtained assets
in the future. A safeguard against such
abuse may be the provision on the
defendant’s obligation to substantiate
the legality of the proceeds that were
used to acquire the disputed assets.
At the same time, the Law does not
stipulate whether a person is obliged
to substantiate the legality of income
received prior to the obtaining of the
status of an authorized person;

» the law provides for a non-
exhaustive list of sources of
income that are -considered
legal: “income of the subject of
declaration or members of his/her
family, including income in the form
of wages ... and other income” “.
Other income can include winnings,
inheritance and any other income
(including pre-trial settlement of
disputes) that can be described as
legitimate. In addition, income is
considered legal in form of “monetary
assets available to the declarant or
members of his/her family, including
cash ... funds lent to third parties, as
well as assets in precious (banking)

41 clause 7, part 1, article 46 of Law of Ukraine “On Preventing Corruption» URL:
https://zakon.rada.gov.ua/laws/show/1700-18#n459
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metals”#. Such income must be
obtained legally. The amount of legal
income available for the legitimate
receipt by the declarant is limited by
the prohibition to engage in other
paid activities (except for teaching,
scientific  and creative activities,
medical practice, instructor and
judicial practice in sports)®. At the
same time, family members do not
have such restrictions.

Connection of assets with an official
as 2 of 2 key elements of confiscation

The connection between an official and an
asset can exist in 2 forms - direct and indirect.
The first one is proved by legal confirmation of
the official’s ownership of certain assets. The
second is proves by confirming the official’s
control over the asset, regardless of who is the
legal owner of the asset.

Unlike the experience of most other countries,
which were described above, the Ukrainian
law on civil forfeiture requires proving the
connection of an asset with an official,and not
with a crime committed by him/her.

At the same time, unlike the same UK
legislation, which is similar in purpose to the
Ukrainian, the latter does not require proof
of whether the third party, who formally/
informally owns the disputed asset, had the
financial ability to acquire it. At the same time,
law enforcement officers must prove, and the
official refute, that such property is associated
with the official.

First, the law is not tied to family members or
close persons, and that makes it possible to
expand the range of such entities, who can
not be limited only to individuals.

Second, unlike the legislation of many
other countries, which were described
above, Ukrainian lawmakers abandoned the
construction of “transfer of assets” to another
person. In fact, as the practice of applying
the previous version of the article on illegal
enrichment has shown, law enforcement
agencies could not prove such a “transfer” in
cases where assets or funds for the acquisition

42 clause 8, part 1, article 46 of Law of Ukraine “On Preventing Corruption» URL
https://zakon.rada.gov.ua/laws/show/1700-18#n459

43 part 1,article 25 of Law of Ukraine “On Preventing Corruption» URL: https://
zakon.rada.gov.ua/laws/show/1700-18#n459

of such assets did not “pass” through the main
entity, but were directly transferred from third
parties to other third parties.

Therefore, the law provides for all cases when
a person is the actual controller of these
assets — either he/she has given an “order” to a
third party to acquire the asset, or he/she can
perform actions in relation to assets that are
identical to the right of disposal.

C) Procedural guarantees
designed to protect the rights
of legal owners

Despite the clear advantages of civil forfeiture
of unjustified assets outside the criminal
process, the deprivation of a number of
procedural guarantees caused a lot of concern
among members of the Ukrainian Parliament*
and lawyers* regarding possible violation of
property rights, including third parties.

First of all, in contrast to the classical civil
proceedings in rem (that is, against property),
which is used by most countries, Ukraine
chose a different path and identified the legal
owners of property as the defendant in such
cases. This approach is recognized as justified,
because civil forfeiture in personam (against
the person) turns out to be especially useful
for the return of income from corruption and
theft of state assets*, since it begins with an
inspection of a specific subject. This makes
it impossible to fail to inform about the
beginning of the relevant procedure, since a
claim is filed against the legal owner of the
property, and all interested parties must be
notified, and persons whose rights may be
violated must be involved as third parties who
do not declare independent claims (which,
according to Art. 43 of the CPC have all the
rights of the participants in the case from
providing evidence to appealing the decision).

D) Proving in the process of

deeming assets as unjustified

The law has defined the standard of proof
the advantage of a body of evidence that
is more convincing. In fact, it is about the

44 See Transcript of the plenary session 31// Verkhovna Rada of Ukraine. - 2019.
URL: https://iportal.rada.gov.ua/meeting/stenogr/show/7265.html.

45 AwnToHiok O. BusHaHHS akT1BiB HEOBIPYHTOBAHUMM Ta ix BUTpeByBaHHs /
AnTontok O.// NekclHdopm - URL: https://lexinform.com.ua/dumka-eksperta/
vyznannya-aktyviv-neobgruntovanymy-ta-yih-vytrebuvannya/

46 Impact Study on Civil Forfeiture - Belgrade: Dosije studio 2013.(13) -
(Council of Europe). - (ISBN 978-86-84437-59-6) URL: https://rm.coe.int/
impact-study-on-civil-forfeiture-en/1680782955
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“preponderance of the evidence”, in
which the burden of proof is fulfilled when it
is proved that the subjective probability that
a controversial fact took place exceeds the
probability of the opposite””. The law does
not directly define this, but “preponderance of
evidence” usually means that the assumption
is rather true than false, that is, the probability
of its being true is more than 50%*%.

The use of this standard of proof instead of the
criminal “beyond reasonable doubt” (or “deep
conviction”) is often criticized by persons
whose property is subject to confscation.
At the same time, both the domestic courts
and the ECHR in their decisions* argue that
its application is justified in cases where
the confiscation process takes place in the
framework of civil proceedings.

Applying the Engel three-way test:
1) classification of this issue in national
legislation; 2) the nature of the violation that
is put forward against the person; and 3) the
seriousness of what is at stake or the nature
of the penalty applied*®, the Northern Ireland
court has concluded that such cases are civil
in nature, as they do not aim to impose any
penalty other than the recovery of assets
that do not legally belong to the person®.
Therefore, the application of the stricter
standard of proof that applies in criminal
proceedings is not mandatory.

Moreover, cases of unjustified assets are
characterized by the reluctance of one of the
parties to present evidence that is important
for the decision. In such cases, the ECHR
itself considered it necessary to deviate from
the standard “beyond reasonable doubt”?, .

47 InapioH ToMapos. CTaHAapT AOKa3yBaHHs NPy 4OBEAEHHI PO3Mipy 36UTKiB
/ Inapion Tomapos. - 2020. - URL: https://vkp.ua/ua/publication/standart-
dokazuvannya-pri-dovedenni-rozmiru-zbitkiv.

48  BosBpaT NoxuileHHbIX akTMBOB: PyKOBOACTBO NO KOHOUCKALMN aKTUBOB BHE
yronosHoro npoussoacTsa (20) - c1.96

49  For example, in Walsh v. Director of the Assets Recovery Agency, the
applicant insisted on the need to apply a more stringent proof criterion,
arguing that at first the case was considered in the framework of a crim-
inal process, and only then it turned into a civil one. Such a situation is
also provided for by Ukrainian legislation, therefore, and it is likely that it
will often arise in the process of deeming assets as unjustified.

50 Case of Engel And Others V. The Netherlands NETHERLANDS // The
European Court of Human Rights. - 1976. - URL: https://hudoc.echr.coe.int/
tur#{«itemid»:[«001-57479»]}.

51 Walsh v. Director of the Assets Recovery Agency [2005] (n. 41) - URL: https://
judiciaryni.uk/sites/judiciary/files/decisions/Cecil%20Walsh%20v%20
Director%200f%20the%20Assets%20Recovery%20Agency.pdf

52 Case of Trepashkin V. Russia [2011] // The European Court of Human Rights. -
URL: https://hudoc.echr.coe.int/eng#{«itemid»:[«001-102282»]}

53  CraHpapT AokasyBaHHs sik CknafoBa 3abe3nedeHHs Nnpasa Ha CrpaseanvBum
cyn. Koctantun Minskos. 2019 - Bepxosruit Cyn Ypainm = URL: https://
supreme.court.gov.ua/supreme/pres-centr/zmi/816559/

The Civil Procedure Code does not contain
special requirements for evidence that must
be provided by either the prosecution or
the defense. Evidence that, according to the
general rule (Chapter 5 of the Civil Procedure
Code),is used in civil proceedings, should also
be used in cases on the deemong of assets as
unjustified. During the recent legal reform, the
institution of proof in civil proceedings has
undergone significant changes that directly
affect the quality of proving in cases on the
recognition of assets as unjustified.

The obligations of the parties, among other
things, include the presentation of all the
evidence they have in the manner and within
the time limits established by law or the court,
not to hide the evidence (paragraph 4 of part 2
of article 43 of the Civil Procedure Code). This
principleisvery important in the context of the
concealment of evidence, because it is natural
that both law enforcement agencies and the
defendant’s side will try to highlight only
facts that support the claims or refute them.
The preservation of such a balance should be
ensured by the gathering of evidence by the
court on its own initiative, if it doubts the good
faith exercise by the participants in the case
of their procedural rights or the performance
of duties on evidence (part 2 of article 13, part
7 of article 81 of the Civil Procedure Code).

The above described is designed to maintain
a balance between the adversarial nature of
the parties, ensures the implementation of
private law interests in civil proceedings and
the activity of the court in the context of the
principle of judicial leadership of the process,
which reflects the public law interest in the
effectiveness of civil proceedings and its task
- fair, impartial and timely consideration and
resolution of civil cases with the purpose of
effective protection of violated, unrecognized
or disputed rights, freedoms or interests of
individuals, the rights and interests of legal
entities, the interests of the state (part 1 of
article 2 of the Civil Procedure Code)*.

54 Omwntpo Jlycnenuk. JokasysaHHs y umBinbHoMy npoueci: wo Hosoro y LIMK
Ta YoMy Cya HadineHwi npasom BuTpebysaHHs gokasis.—~ 2019 - URL: http://
kdkako.com.ua/dokazuvannya-u-civilnomu-procesi-shcho-novogo-u-cpk-ta-
chomu-sud-nadileniy-pravom-vitrebuvannya/.



Civil forfeiture of unjustified assets through the prism of property rights protection

Among the shortcomings, it is necessary to
point out that the law does not give a clear
answer, whether the evidence collected in
the framework of criminal proceedings can
be used and to what extent. In addition, the
law does not explain at what stage, by what
criteria and in what form the court determines
the sufficiency of the evidence presented
by the law enforcement agencies of the
unjustifiedness of the acquired assets to
shift the burden of proving the legality of the
sources of the assets to the defendant.

E) Extended confiscation

The wvalue-based approach to confiscation
- that is, the fixed opportunity to confiscate
property equivalent to the value of illegally
obtained assets - is a positive global practice,
since otherwise the loss of an asset (including
for reasons beyond the control of the
owner) would result in the impossibility of
confiscating nothing else. At the same time,
Part 3 of Art. 292 of the CPC established
that in case of impossibility of foreclosure
on assets deemed as unjustified, it is the
defendant who is obliged to pay the cost of
such assets, or the recovery applies to other
assets of the defendant, corresponding to the
value of the unjustified assets. Given the fact
that the defendant, in accordance with Part 4
of Art. 290 Code CPC can be any other person,
the foreclosure on his/her assets that are not
deemed as unjustified, that is, related to an
authorized person, may be disproportionate.
Indeed, given that the main element for the
confiscation of an asset from a nominal owner
is the connection of the disputed asset with
an official, a third party who does not actually
dispose of the disputed assets should not
be held liable with his/her property for the
actions of the official. On the other hand,
such a provision can serve as a cover for
officials from the risk of confiscation of their
own assets due to the absence of any other
property of the “nominees”. In this regard, if
it is proven that the real owner of the asset is
an official, the extended confiscation should
primarily apply to his/her assets, and not to
the assets of third parties.

F) Seizure of assets and rights of

owners

The law provides for the ability to seize assets,

including without the knowledge of the
owners by a court decision. A safeguard against
abuse is that in the application for securing a
claim by seizing assets, sufficient data must be
provided to allow the assets to be considered
unjustified. If such an application for securing
a claim raises the issue of its consideration
without notifying the defendant, it must
also provide a proper justification for such a
need. Despite the high degree of opposition
in parliament on this norm as violating the
rights of third parties, this approach is a good
international practice®.

At the same time, the issue of the seizure
of assets in civil confiscation is essential
in the practice of the ECHR. The textbook
case is Raimondo v. lItaly*, in which the
ECHR determined that the arrest itself
does not violate Article 1 of Protocol 1 of
the Convention and does not violate the
principle of proportionality, because the aim
is not to deprive the applicant of property,
but to prevent its use, and to ensure the
safety property for the possibility of further
confiscation, if necessary. Failure to comply
with the procedural rights of property owners
during the implementation of the arrest may
become the basis for the recognition of the
arrest as violating the property right’.

The transfer of seized assets to a professional
manager is the global best practice to ensure
that assets and their economic value are
preserved. Therefore, the provision according
to which the property®® is transferred to
ARMA for management is aimed at increasing
the efficiency of the arrest. An additional

55 1t has been established that failure to inform the owner of the assets (ex

parte — without the knowledge of the other party) is of great importance
Jor the effectiveness of the civil asset forfeiture system. In many countries
(Great Britain, USA, Philippines, South Africa, etc.), law enforcement
officers can go to court ex parte and apply for a warrant for the arrest of
property on the basis that the owner of the assets, having received a mes-
sage about the start of the confiscation procedure, can take measures to
prevent conducting a confiscation case (for example, concealing, selling,
or moving assets). Bosgpam noxuyennsix axmugos.: Pyxosoocmeo no
KoHguckayuu (20) — cm. 87.

56  Case of Raimondo v. Italy // European Court of Human Rights. - 1994. - URL:
https://rm.coe.int/16806ebela.

57 For example, in the same case, the Court found a violation of Article 1
of the Protocol, on the basis that after the court’s decision to remove the
seizure of assets, they remained for a long time in the register of seized as-
sets, despite the fact that this was not provided for by national legislation
and was practically unnecessary. (See Case of Raimondo v. Italy)
Similarly, in the case of Microintelekt Odd v. Bulgaria, the Court also

Jound a violation of Article 1 of Protocol 1 in view of the fact that the third
party — the owner could not influence the course of the case in any way
and was deprived of the right to apply for a review of the case. In this
case, the Court found the relevant provisions of the law to be dispro-
portionate and did not provide sufficient protection for the owner of the
property. (See Case of Microintelect Odd v. Bulgaria, no. 34129/03 //
European Court of Human Rights. —2014)

58 It should be emphasized that the question here is all property, since the
amount with which a civil confiscation (UAH 1 million) can be applied is
more than the threshold amount of 200 minimal salary amounts estab-
lished by law for the transfer of assets to ARMA.
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guarantee is that the court is obliged to
consider this issue at the hearing with the
notification of the defendant.

At the same time, one should take into
account the fact that ARMA has the authority
to manage assets, which does not include the
possibility of storage, but only the transfer of
property to other persons for management
and sale. Any property that has been seized in
criminal proceedings orinlawsuits fordeeming
assets as unjustified and their reclamation is
subject to sale, provided that it belongs to
one or more types of property defined in the
Model List of Property, the storage of which is
impossible without unnecessary difficulties®.
At the same time, this list is not exhaustive;
individual criteria for classifying assets as such
property are very general and evaluative®.

ARMA has repeatedly been accused of
non-transparent and poor-quality asset
management. For example, both journalists
and the Minister of Justice claim specific
abuses due to the lack of authority to store
and sell at reduced prices (by 10-50 times)®', 62,

In this regard, the activity of ARMA as a
manager of seized property may contribute
to the violation of the rights of the owners
of the disputed assets. Therefore, in order
to avoid abuse, ARMA must be empowered
with the authority to store assets. In addition,
the possibility of selling the asset without
the consent of the owner needs to be
reconsidered. And most importantly, it is
necessary to change the practice of ARMA
to ensure high-quality management of seized
assets. Indeed, in the absence of the latter
and taking into account the above-mentioned

59  Resolution of the Cabinet of Ministers of Ukraine dated September 13,2017
No. 685 “On the Model List of Property, including in the form of items or
large consignments of goods, the storage of which due to its bulkiness or
for other reasons is impossible without unnecessary difficulties, or the costs
of providing special storage conditions for which, or management of which
is commensurate with its value, or which is rapidly losing its value, as well
as property in the form of goods or products subject to rapid deterioration,
subject to sale” URL: https://zakon.rada.gov.ua/laws/show/685-2017-n#n16

60 For example, ‘property, the maintenance of which for a certain period of
time requires additional costs (in particular for conservation, protection),
the need for which will be absent in the event of its transformation into
another property, or the economic value of which will decrease in the case

when within a certain period of time, such a transformation will not occur

(objects of unfinished construction, etc.)’, “property, the preservation of
the features of which requires taking or zational and strative
measures that are not covered by the subject of the storage agreement
(paid maintenance, payment of taxes and other obligatory payments,
fines, compensation for damage, etc.)’, ‘property, the costs of providing
special storage conditions of which, taking into account its characteristics
and features, significantly exceed the costs of storing property of another
type of the same kind (air, sea, railway transport in comparison with
cars)»

61  Mantocbka po3skasas, sk APMA 3arimanach pengepctsom // YkpaiHcbka npasaa.
-2019. - URL: https://www.pravda.com.ua/news/2019/10/30/7230523/.

62 Lo ta komy Bxe npogana APMA // Hawi rpowi. - 2019. - URL: http://
nashigroshi.org/2019/11/21/shcho-ta-komu-vzhe-prodala-arma/.

practice of the ECHR, the issue of violation
of the rights of owners of assets will be very
acute.

G) Features of confiscation from

nominal owners

Many countries (Armenia, Azerbaijan and
others) have difficulties with the confiscation
of assets from nominal owners®. Ukrainian
law provides that civil confiscation will only
concernunjustifiedassetsdirectly orindirectly
owned by persons authorized to perform the
functions of the state or local government
(hereinafter - the authorized person).

Assets are owned indirectly if third parties

» acquired them “on behalf” of an
authorized person;

» the authorized person can, directly or
indirectly, perform actions in relation
to such assets that are identical in
the meaning to exercising the right to
dispose of them.

Criticism of these provisions took place during
the adoption of the law, in particular, in terms
of the uncertainty of what exactly should be
considered as on behalf and the actions that
are identical in the meaning of the exercise of
the right to dispose.

» Acquisition on behalf

In the frst edition of the bill, the authors
suggested using the term “order”. But during
the discussions in the profile committee, in
particular for reasons of complexity of proof
and breadth of interpretation, it was changed
to “on behalf”.

After making such a decision, a risk of too
narrow interpretation of this term arised.
Thus, the civil legislation (section 68 of the
Civil Code of Ukraine) considers an “order” as
an agreement under which one party (agent)
undertakes to perform certain legal actions
on behalf of and at the expense of the other
party (principal). The Code does not contain
a mandatory requirement for the form of the
agreement. Therefore, such an agreement is
not prohibited to be made both orally and in
writing.

63 See KoHduckaLms opyanit, CpeacTs CoBepLieHus 1 AOXOA0B OT
KOPPYMUMOHHbIX MpecTynnerunit 8 Boctouron Espone u LieHtpansHoit Aznm. -
(42) - cT.42
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At the same time, Article 1007 of the Civil
Code of Ukraine obliges the principal to
issue a power of attorney, which is made in
writing regardless of the form of the contract
of agency. And the last, in accordance with
Part 3 of Art. 244 of the Civil Code must be
written and correspond to the form in which
the legal action is performed, for which the
principal authorizes the agent (part 3 of article
244 part 1 of article 245 of the Civil Procedure
Code). That is, the question is the actions for
the acquisition of assets - the overwhelming
majority of which requires making of an
agreement not only in writing, but also with
notarization (the right to dispose of real
estate, management and disposal of corporate
rights, use and disposal of vehicles) - the
power of attorney must be also in written form
and notarized.

Hopefully, the judges will not use the formal
approach to the interpretation of the term
“on behalf” described above. After all, usually,
as the analyzed judicial practice shows®,
if a person aims to hide illegally obtained
income, it is unlikely that he/she will use the
written form of the contract®. And it is almost
impossible to prove the existence of an oral
contract if both parties deny the fact of its
existence.

Therefore, taking into account the intention of
the legislators when adopting this provision,
the term “on dehalf” should be understood ina
broad sense and not reduced to an agreement
that is used by the Civil Code of Ukraine.

» Actions identical in the meaning to
exercising the right of disposal

This reason was perceived ambiguously, in
particular, due to a lack of understanding
which actions should be considered identical
to the right of disposal. At the same time, this
legal structure is not new in anti-corruption
legislation. So, part 3 of Art. 46 of the Law of
Ukraine “On the Prevention of Corruption”
provides for the obligation of the declarants
to enter information about the objects in the

64  The verdict of the Obukhiv rayon court of the Kyiv oblast of December 24,
2015 N 372/988/15-«
The verdict of the Pechersk rayon Court of Kyiv of April 2,2014 N 1-kn-5/12
The verdict of the Pechersk rayon Court of Kyiv of April 24,2019 N
756/4855/17

65 Not taking into account formal orders (written orders, payment orders,
etc.), all other orders concerning the performance of actions on behalf
of the authorized persons were received orally. And the evidence of their
receipt was the words of the persons to whom such orders were given,
and the term “on behalf» is used as a synonym for the term “order”.

declaration if the declarant or a member of
his/her family can perform actions in relation
to such an object that are identical in the
meaning of exercising the right to dispose of
it.

Theinterpretation of “actions that are identical
in the meaning to the right of disposal” was
carried out by the National Agency for the
Prevention of Corruption in its Clarifications.
The point in giestion here is a situation
when the declarant or a member of his/her
family controls certain property through an
unformalized right to dispose of it through
the actual possibility of determining the fate
of this property. The Clarification provides
examples: “a third party purchased a vehicle at
the expense of the declarant. At the same time,
although the vehicle is owned by a third party,
but the declarant has the opportunity to use it
atitsowndiscretion orto direct a third party to
sell it at any time®.” It is also emphasized that
the possibility of control over the property of
a third party must be justified, that is, exclude
cases when the third party is the real owner
of the property and acts of its own free will
(on its own initiative) in the interests of the
declarant. When determining whether a third
party is the real owner, one should take into
account, in particular, the property status of
such a person, namely, whether he/she could
have acquired the relevant property, taking
into account income and monetary assets®.

In practice, this condition also causes certain
difficulties of proof. The analysis of the court
decisions that provide for its application
indicates the extreme limitation of its use.

Considering the explanations of the NACP,
a telling illustration is the case of the non-
declaration by the head of the National
Academy of Ground Forces named after
Petro Sagaidachny of two vehicles as assets
for which he could perform actions identical
in the meaning of exercising the right of
disposal®®.

66 On clarification on the application of certain provisions of the Law of Ukraine
“On the Prevention of Corruption» regarding financial control measures:
Decision of August 11,2016 N 3 // 2016

67  See ibid.

68  Resolution of the Eighth Administrative Court of Appeal dated 07.10.2019 No.
1340/5945/18
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NACP found as a violation the failure to
declare Lexus LX 570 and Volkswagen Passat,
despite the presence of written power of
attorney for the disposal of the vehicles,
issuing insurance policies in its own name
and crossing the border as a driver in one of
the vehicles. The subject claimed that he was
not aware of the existence of the powers of
attorney and appealed against the NACP’s
decision in court.

According to investigative journalists, the
car is registered to the general's 92-year-old
mother-in-law, and the estimated cost of the
car at the time was $34,000°.

At the sametime,the court of both the first and
the appellate instance deemed the decision
of the NACP as illegal, since the actions of
the declarant, in the court's opinion, had
nothing to do with the exercise of the right to
dispose of it. The court noted that taking into
account the “persuasiveness of the evidence”,
the court believed the subject, not the NACP.
The case is currently pending at the cassation
instance.

In another case against a judge, the court
decided that 1) a person who has a power of
attorney for the right to own or use property (7
luxury cars)acquires the status of the declarant
only on condition of actual possession
and use of the object of declaration as of
December 31 of the year of declaration, and
not formal ownership of a power of attorney;
2) the power of attorney to perform a certain
action to dispose of the thing makes the
declarant only a representative of the owner.
The court additionally substantiated this by
the fact that the mother of the declarant (who
is the owner of the property) independently
sold this property without the participation
of the declarant. Therefore, the the declarant,
according to the court, in this case only
performs the functions of representation by
proxy, that is, acts on behalf of the owner,
acting in his/her interests and not receiving
profit from the disposal of the thing’.

The cited decision is no exception to the
general rule. The judges narrow down and

69  TpocuMo nepesipuTH PeKTopa BINCbKOBOT akafeMil, KU NPUXOBYE YNCTIEHHY
HepyxomicTb [Electronic resource] // YKP.AB. - 2017. - Mode of access:
https://ukr.aw/case/prosymo-pereviryty-rektora-vijskovoji-akademiji-yaky;j-
pryhovuje-chyslennu-neruhomist/.

70  The decision of the District Administrative Court of Kyiv dated 10.17.2019 No.
640/10559/19
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formalize the content of “actions that are
identical in the meaning of the exercise of
the right to dispose” and in every possible way
avoid using it.

In none of the above mentioned decisions did
the court assess the income of third parties
and the real opportunity to acquire assets for
these incomes. In addition, the court imposed
the obligation on the NACP to prove that
the declarant can perform actions that are
identical in the meaning of the right to dispose.
But taking into account the limited powers of
the NACP in the framework of monitoring
the lifestyle and full examination (comparing
the declared assets and data in information
registers) the effectiveness of such actions is
minimal.

Unlike NACP, NABU, as an investigative
body, has broader powers to collect evidence,
including access to bank secrets. Therefore,
we hope that the practice of considering cases
of civil forfeiture of unjustified assets and the
court’s reasoning will not be as restrictive as
in cases of inaccurate declaration described
above.

THEREFORE, THE KEY SUBJECT IN CASES
OF CIVIL FORFEITURE IS THE COURT, AND
ITIS ONITS UNDERSTANDING OF THESE
PROVISIONS THAT THE SUCCESSFUL
IMPLEMENTATION OF THE INSTITUTION O
CIVIL FORFEITURE IN UKRAINE DEPENDS




§$

CONCLUSIONS
AND
RECOMMENDATIONS

The grounds for the confiscation of assets
only formally owned by third parties are

CIVIL FORFEITURE IS RECOGNIZED
WORLDWIDE AS AN EFFECTIVE
MECHANISM TO COMBAT THE
CQUISITION AND USE OF ILLEGAL AND
UNJUSTIFIED ASSETS.

There are various models for its introduction.
Ukraine has chosen a model that does not
require either a court conviction or the
opening of criminal proceedings. The chosen
approach reflects the signs of the institution
of ‘“unexplained wealth orders”, which in
world practice is aimed, in particular, at the
confiscation of corrupt property of officials.
First, due to the fact that the claim is filed
against the person - the owner of the asset
in personam, and not against the asset itself
in rem (classic for the institution of civil
forfeiture), the investigation and gathering
of evidence is greatly simplified, and at
the level of law enforcement, the proof of
proportionality of the confiscation will not
cause questions. Second, state authorities
should not prove the connection of property
with a predicative offense. In confiscation in
the framework of criminal proceedings, the
state is obliged to prove that the property is
either the object or the means of committing
a crime. Ukrainian legislation provides for
that law enforcement agencies prove, and the
court decides on the basis of the principle of
“preponderance of evidence” that the assets
were obtained by the official from unknown
sources, without specifying which crime/other
illegal action was the source of the income.
Third, after the court validates the evidence
of the unjustifiedness of the assets provided
by law enforcement agencies, the burden
of proof is transferred from the state to the
owner of the property, who must prove that
the asset’s origin is legal. That is, in fact, it is
“dynamic” burden of proof.

The model of civil forfeiture of unjustified
assets without a court conviction set forth
in  Ukrainian legislation complies with
international standards and best existing
practices by providing broad procedural rights
to the defendant and third parties.

provided for in current legislation and provide
an opportunity to cover a wide range of assets
and nominees to whom they may belong.

At the same time, to ensure a fair and impartial
implementation of the institution of civil
forfeiture of unjustified assets, as well as
to prevent further rulings of the European
Court of Human Rights on human rights
violations by Ukraine, we recommend that the
Supreme Court and the High Anti-Corruption
Court of Ukraine consider the possibility of
implementing the following proposals:

1. to develop clarifications with a
thorough interpretation of what should
be understood and how to define
“the actions of an official that
are identical in content to the
exercise of the right to dispose
of assets” and “the acquisition
of assets on behalf” in cases of the
civil forfeiture of unjustified assets from
nominee owners.

While the grounds for the confiscation of
assets only formally owned by third parties
are provided for in current legislation and
potentially provide an opportunity to cover a
wide range of assets and nominees to whom
they may belong, previous cases of their
interpretation by national courts indicate
the use of restrictive interpretation. This,
firstly, does not correspond to the goal set
by the legislator, and secondly, it does not
contribute to the effective implementation
of this provision. The court should not limit
actions that are identical to the right of
disposal solely to “possession and use of the
asset as of December 31" but, when assessing
the level of income of third parties, should
find out whether these persons could acquire
assets at their own expense as a result of a
real transaction. Also, we do not recommend
using a formal approach when interpreting
the term “on behalf” only in the sense of a
formal agreement in accordance with the
requirements of the Civil Code of Ukraine.
Indeed, the latter greatly complicates the
proof of the existence of such an agreement.
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2.

3.

3.1

Policy paper

Taking into account international
standards and the practice of the
European Court of Human Rights, in
considering this category of cases, the
High Anti-Corruption Court should
provide the necessary procedural
guarantees for the owners of the
disputed assets:

defendants in such cases should
be provided with a reasonable
opportunity to prove their own

arguments in national courts, both in
writing and orally,

the hearings must be held in a

competitive manner,

the evidence, together with supporting
documents, must be properly
considered,

seizure should only take place in
accordance with the law and in cases
where there is a reasonable risk
to believe that the assets may be
destroyed/hidden or otherwise lose
their value through the fault of the
owner.

Enshrining the civil forfeiture of
unjustified assets in legislation is in
line with the general principles that
ensure the rights of the owner. At the
same time, some details, in the absence
of previous practice, require additional
legal definition.

Until the relevant changes in legislation
are adopted the Supreme Court should
clearly define at what stage, by what
criteria and in which form the court
determines the sufficiency of the
evidence presented by law enforcement
agencies that the acquired assets
are unjustified to shift the burden of
proving the legality of the sources of the
assets to the defendant. An additional
settlement is required by the issue of
admissibility of evidence, in particular,
whether the evidence collected in the
framework of criminal proceedings
can be used, and to what extent, what
evidence can be used if the criminal
proceeding was not previously opened.

3.2.Until the relevant legislative changes

are adopted, the Supreme Court should
clarify — 1) whether a person is obliged
to prove the legality of the sources of
his or her income received before his
or her assumption of office; 2) how
“deeply” the owner should prove the
origin of his or her wealth, necessary
for the acquisition of the disputed
assets. Actually, according to Art 291
of the Code of Civil Procedure?1, the
court must establish the legality of the
income necessary for the acquisition of
the disputed assets, but the law doesn’t
specify the time limits within which
such income could be obtained.

Realizing the need to provide the court
with reasonable discretion, the lack of legal
certainty on the above issues can prevent
the owners of the disputed property, law

enforcement

agencies and the courts

themselves from acting within the law and
exercising their rights to the fullest extent.

4. The transfer of all disputed property

to the management of ARMA (taking
into account the threshold amounts for
the initiation of claims and assets that
must be transferred to management)
should be ensured by the improvement
of legislation regarding the handling of
seizedassetsbyempowering ARMAwith
the authority to store property, limiting
the possibility of selling seized assets
in disputes on declaration the assets
as unjustified until the case is resolved
on the merits. In addition, ensuring
the procedural rights of the owner is
associated with the preservation of the
value of the asset, which is problematic
without a qualitative improvement in
the operational work of the Agency as
a whole.

The law provides for the possibility
of applying extended (equivalent)
confiscation. That is in the case of
destruction/alienation or decrease
in the value of the disputed property,
compensation for the lost value occurs

n

Art. 291 of the Civil Procedure Code of Ukraine - URL: https: //zakon.rada.
gov.ua/laws/show/1618-15#Text («The court deems the assets in question as
unjustified if, on the basis of the evidence presented, it was not established
that the assets or funds necessary to acquire the assets for which a claim
was filed to declare them unjustified were acquired at the expense of legal
income”).
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at the expense of other property of
the defendant. At the same time, the
defendant, in accordance with Part 4
of Art. 290 Code of Civil Procedure
of Ukraine, can be any other person.
The foreclosure on his/her assets that
are not deemed as unjustified, that is,
related to an authorized person, may
be considered as disproportionate.
Indeed, given that the main element
for the confiscation of an asset from
a nominal owner is the connection
of the disputed asset with an official,
a third party who does not actually
dispose of the disputed assets should
not be held liable with his/her property
for the actions of the official. On the
other hand, such a provision can serve
as a cover for officials from the risk of
confiscation of their own assets due
to the absence of additional property
of the “nominees”. In this regard, if it is
proven that the real owner of the asset
is an official, the extended confiscation
should primarily apply to his/her assets,
and not to the assets of third parties.

Therefore, The Parliament needs to amend
part 3 of Article 292 of the Civil Procedure
Code of Ukraine, which should provide for the
possibility of applying extended confiscation
only to the assets of an official, but not to
third parties.

In general, the institution of civil forfeiture
of unjustified assets without a preliminary
court conviction has many advantages and
can significantly strengthen the system of
combating corruption in Ukraine. At the same
time, given the experience of foreign countries
that have introduced such instruments,
their effectiveness directly depends on the
practice in the application of these provisions
by both law enforcement agencies and courts.
The broad discretionary power of the courts
to determine “sufficiency” or “inadequacy” of
the legitimacy of sources of income requires
a high level of transparency and integrity to
ensure fair and impartial enforcement of this
legislation.
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